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ENVIRONMENTAL PROTECTION AMENDMENT BILL 2020 
Consideration in Detail 

Resumed from an earlier stage of the sitting. 

Clause 28: Sections 45 to 45C replaced — 
Debate was interrupted after the clause had been partly considered. 
Mr R.S. LOVE: From memory, we have been talking about what could loosely be termed the offsets program. 
The proposed provisions in this bill will allow a person, as a condition of approval, to do things on “other land”, 
which will be the offset. In general terms, how long will the conditions that are part of the approval continue to apply 
to the maintenance of that offset? Will there be a covenant that lasts for a set period of time, or forever, or will there 
be different lengths of time depending upon the conditions of each approval? 
Mr R.R. WHITBY: I thank the member for the question. The arrangements as they have been described to me would 
allow for an environmental covenant to be put on the offset land. That covenant could specify a range of options. 
It could be for the regeneration or rehabilitation of that land to return it to native vegetation, and that could be for 
a limited or indefinite time, or forever. It is a very flexible arrangement. It will be dealt with on a case-by-case basis. 

Clause put and passed. 
Clauses 29 and 30 put and passed. 
Clause 31: Sections 46B to 48 replaced — 
Mr W.R. MARMION: I have given the parliamentary secretary a bit of a heads-up on my concerns about this clause. 
The clause is a bit convoluted and we have some concerns about what the implications could be. I refer to proposed 
section 47A, “Duration and withdrawal of Ministerial statement”. The ministerial statement is the environmental 
approval with conditions. Proposed section 47A(2) states — 

(a) the Ministerial statement relating to an approved proposal contains a condition mentioned in 
section 45A(1)(a) (the commencement condition); and 

(b) the CEO gives the Minister written notice that, in the CEO’s opinion, the commencement condition 
has not been complied with. 

A ministerial statement with a commencement date might not commence for a number of reasons. The current 
situation is that a proponent would apply to the minister, and the minister could, but does not have to, give an 
extension. I will use the example of a mining operation. The price of the particular mineral is low but could potentially 
go up, and someone has spent tens of millions of dollars developing a mining proposal. The project has environmental 
approval, which took an enormous amount of time and employed lots of environmental consultants—it is a huge 
industry. I see the member for Cottesloe is smiling. It is a growing industry that is continuing to grow. If this 
mining operation were still in train, it would continue to provide jobs for environmental consultants. When I was 
Minister for Environment, we would normally give an extension of time to keep the project from having to go 
through the process of redoing an environmental approval. 
There is a positive implication in proposed section 47A(4), which states — 

If subsection (2) or (3) applies, the Minister may withdraw the Ministerial statement if the Minister considers 
that it is appropriate to do so. 

If a ministerial statement is withdrawn, which is the approval, the approval is withdrawn, and that means a company 
that might have taken five years to complete the proposal, and may have set up an office in Perth and employed 
staff, would all of a sudden find that the approval had not been granted. Can that happen? Proposed subsection (3) 
will allow the proponent to approach the minister to get the ministerial statement withdrawn, but proposed 
subsection (2)(b) seems to allow the minister—on the advice and request of the CEO, if the commencement 
condition has not been complied with—to withdraw the whole ministerial statement. How does the proponent get 
involved in that process? Is there an appeal provision for the proponent so they can say, “Hang on; it was for these 
reasons”? If the minister says that is bad luck, can the proponent appeal the minister’s decision, with the possibility 
of getting a satisfactory outcome? It is a pretty longwinded question. 

Mr R.R. WHITBY: I thank the member for the question. The intent of this legislation is to make life easier, not 
to increase burden or risk. The philosophy behind that is that if an approval is granted by ministerial statement and 
the applicant wants to withdraw, they will not be held to it. At the moment the issue is that it simply cannot be 
withdrawn by the minister. That is the real desire behind the changes. 

Mr W.R. Marmion: That’s covered in proposed section 47A(3), but subsection (2) is what I’m concerned with. 
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Mr R.R. WHITBY: There would be nothing stopping an applicant from reapplying. Realistically, we would not 
expect any minister to withdraw approval halfway through the process when there has been a big investment in 
a project, because it would go to the state’s sovereign risk issues. It is designed to take the pressure off the applicant, 
but the process can start again with an application to extend the time. 

Mr W.R. MARMION: This has come in at the last minute, but even a change to the wording of proposed 
section 47A(4) after “the minister may withdraw the ministerial statement”, may help. I am not suggesting that we 
do this today, but maybe it can be considered in the upper house. The words “after consulting with the proponent” 
or “after discussing the issue with the proponent” could be inserted before “if the Minister considers that it is 
appropriate to do so.” That is a suggestion made on the run. 

Mr R.R. WHITBY: That would be something that would always happen, but what the opposition members do in 
the upper house is up to them and negotiations can proceed up there. 

Mr W.R. Marmion: I know that it should always happen, but there is always the danger of someone not doing 
that—a new person or a new adviser. 

Mr R.S. LOVE: Proposed section 47A(1) states — 

The Ministerial statement relating to an approved proposal continues to have effect unless it is withdrawn 
or taken to have been withdrawn … 

What does “taken to have been withdrawn” mean? In what circumstances may a ministerial statement be taken to 
have been withdrawn rather than actually have been withdrawn? 

Mr R.R. WHITBY: That would be an occasion in which the proponent no longer exists — 

Mr W.R. Marmion: It’s gone bankrupt. 

Mr R.R. WHITBY: Yes. 

Clause put and passed. 
Clause 32: Part IV Division 2A inserted — 
Dr D.J. HONEY: This is the same comment I made before, but I want to reinforce it. I refer to the fees and charges 
for referrals. Perhaps the minister may comment on it. It is about value for money. I think the government would have 
received strong feedback about this during its consultation. Industry is happy to pay those fees as long as they are 
confident that there will be a commensurate improvement in the service that they receive. The concern is that the 
fees will appear but the service may not. Perhaps we can get some reassurance about that and, by way of saving time, 
the control of agency creep. What mechanism will stop this being a way for the agency to grow itself internally? 
They may be good people, but it is the nature of every business to want to grow. How will that be done? 

Mr R.R. WHITBY: That is a good question. The point I make is that industry is crying out for a more efficient 
and timely system. For industry, the real danger of cost blowouts is the amount of time the approvals process takes. 
Businesses that have employed staff and made an investment cannot make a return on their investment because 
the process takes so long. There is a real eagerness to pay a fee if it will result in proportionate savings in the 
timeliness of the process. Having said that, this legislation is about ensuring that the system will be a user-pays system 
and that every dollar raised through the process will be spent and kept within the agency; it will not leave the agency 
and go into consolidated revenue or anything like that. The pressure will be on to ensure that the money is spent on 
a swift and generally more efficient application process, and the minister will be very keen to see that the agencies 
set certain key performance indicators. The member is aware that since we came to office, we have been trying to 
clear the backlog of applications. This is a way of speeding up that process. It will also allow an agency to surge in 
response to demand. If the department must rely on a budget allocation, it could take a while for the money to get 
there, but if a company pays for an application fee at the time, that money can be immediately invested in providing 
a timely response. I take the member’s point, but I think that all stakeholders will want and welcome what we are 
proposing because it will improve their bottom line. The KPIs and ministerial oversight will ensure that the agencies 
deliver what they are supposed to. 
Mr W.R. MARMION: I know that most proponents want it, but we must be mindful of the niche group of small 
mining operators. Some 60 per cent or more of new resources discoveries in Western Australia are essentially 
made by very small to medium-sized miners. They prospect a site and find the size of the resources through 
drilling. They invest a lot of capital to build the business while they have no revenue coming in at all. Obviously, 
those companies want the approvals done, but if there is another cost to their business, it could add to their sunk 
costs. If the small to medium-sized miners run out of money and fall over, it provides another opportunity for the 
bigger players take over the operations. That often happens. We need to keep an eye on and look after the small and 
medium-sized mining companies because they do not generate revenue. A property developer can sell off the plan, 
but small mining companies do not have an income, although they can list on the stock exchange and raise capital 
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from investors by issuing new shares. The Department of Water and Environmental Regulation has to be mindful 
that it does not change the market such that down the track, in 20 or 30 years, the only people in the mining industry 
are the big players. The trouble with the big players is that they do not discover the new resources. The state gets 
more royalties from new discoveries. I am looking at the strategic big picture. Everyone wants faster approvals, 
and this is an opportunity to channel resources into that, but, as the member for Cottesloe rightly pointed out, 
someone needs to keep an eye on the department to ensure that it does not grow to the extent that it just takes more 
money, yet the approvals process takes the same amount of time. That is just a comment, really. 
Mr R.S. LOVE: This clause relates to the second bill, the Environmental Protection Amendment Bill (No. 2) 2020, 
which is the taxing bill. Proposed section 48AA(2) states — 

(2) Moneys paid as fees and charges under subsection (1) are to be used for the purpose of defraying the 
costs incurred by the Department in receiving and assessing proposals — 

That is, as a group — 
and monitoring the implementation of proposals.  

Then we have the other bill, which I guess we will discuss later. I am not too sure how this will work. Proposed 
subsection 48AA(3) in the Environmental Protection Amendment Bill (No. 2) 2020 provides the taxing power. 
Coming back to the first part of this matter, there are a number of types of classes of industry, if you like, and I think 
the member for Nedlands referred to the development industry as opposed to miners, and junior miners as opposed 
to operating miners. Then there are provisions for local governments and planners to have their schemes assessed, 
and they will also have to pay these fees—or is this not going to be charged to them? 
Mr R.R. Whitby: No, not charged. 
Mr R.S. LOVE: It is not going to be charged, okay. 
I turn to the assessment of monitoring and implementation of the proposals. As we know, with some of these proposals, 
as we have just discussed, there will be offset programs and presumably monitoring will go on well after the proposal 
has been dealt with. The actual mine site might be closed down and there will still be ongoing monitoring. How will 
those costs realistically be determined without making a very general, broadbrush guesstimate of the average cost, 
which will further disadvantage those small proponents that the member for Nedlands talked about, for which cash 
flow is critical? The government is trying to put all the costs for monitoring programs at the front end, and they might 
run for 100 years. I am trying to understand how that would be done. Does the government just say that it has the 
taxing power so it will set up some sort of fund and have money in the bank to pay the costs that are not known 
yet? How will this be done without making it potentially very expensive? There will be a largely unmonitored and 
unaudited amount of money. Sorry, I do not mean it will be unaudited, but the purposes for which it will be kept 
will be pretty loose, and it will be hard to know whether the money should be spent more quickly or too much is 
accumulating and the costs are too high. I have some real concerns about the structure of these things. When we 
get to debate the other bill, if we do that, what will the taxing component be used for, as opposed to the fees and 
charges outlined here? 
Mr R.R. WHITBY: In some ways, we are talking about two different costs. We are talking about monitoring the 
cumulative impact, which would be a separate arrangement, and there would be the immediate cost of an applicant 
going through the approval process. This bill will establish a head power for all the costs, so that the structure and 
the nature of the fees can be set by regulation. The input from the stakeholder community has been very extensive, 
and that consultation will continue in setting those regulations, so there is still a lot of opportunity for input on the 
oversight of that process. 
Mr R.S. LOVE: To get back to the point about the costs for monitoring the proposal, when the proposal has not 
been considered, how can fees be set for monitoring it? Will a series of fees be charged at different points throughout 
the approval and implementation process? 

Mr R.R. WHITBY: I am advised that part of our work with stakeholders on the regulatory timing will be done on 
a case-by-case basis. We are also looking at modelling something that could accommodate the longer term aspect. 
We are not talking about a general power to impose a standing fee that will — 

Mr R.S. Love interjected. 

Mr R.R. WHITBY: It is not a general power. We are talking about it in terms of a head power that has a specific 
purpose to oversee a set of regulations. As I said earlier, the government will work with stakeholder groups on the 
regulations. We already have support for and an understanding of the process. For individual proposals, it will be 
a case-by-case process. 

Clause put and passed. 
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Clauses 33 to 43 put and passed. 

Clause 44: Sections 51B to 51D replaced — 

Dr D.J. HONEY: I was just looking at proposed section 51DA, on page 61 of the bill, concerning the referral of 
proposed clearing. One concern that has been raised by landholders in particular is that in administering approvals 
for some activities, shires require enormous amounts of information—25 or 30 pages of information—and this is 
beyond the scope of farmers to collect. Will this process simplify the information that is required to be provided 
for those simple activities, such as clearing on farms for simple roadworks? 

Mr R.R. WHITBY: Again, the point of the legislation is to try to make things easier. I understand the issue with 
things like clearing. This provision will enable the referral of a clearing proposal to the CEO, who will be able to 
consider it in line with a set of statutory guidelines. If the CEO decides that it amounts to a minor clearing, it will 
not need to go through a full approvals process. If members pardon the pun, this is a way of weeding out some of 
the less serious proposals. The agency will then be able to put its resources and time into larger scale issues that 
deserve its scrutiny, rather than minor ones. 

Mr R.S. LOVE: I refer to proposed section 51B, “Declaration of environmentally sensitive areas by regulation”. 
I want to get an understanding of the difference between paragraphs (a) and (b). I want to know what is meant by 
paragraph (a), which states — 

an area of the State specified in the regulations; 

Will a whole area of the state be declared an environmentally sensitive area? Paragraph (b) refers to “an area of 
the state of a class”. I am a little confused about what paragraph (b) really means. Can the parliamentary secretary 
please explain that? 

Mr R.R. WHITBY: This is not a change from what we already have. The way in which it has been consistently 
applied in the past has been to refer to a class of area. 

Mr R.S. LOVE: It is not a change, but these areas will now be declared by way of regulations. Will the regulations 
not only declare, but also further define what is there? If not, what is the difference between having this in the 
regulations and what existed before, which was basically that it was by gazettal, which is also a disallowable 
instrument? I am not sure what the effect of this change will be and what the difference is. Will there be differences 
in advertising or notification? What will be the difference between having this in regulations and continuing with 
the gazettal process? 

Mr R.R. WHITBY: If it is shifted to a regulatory basis, it will make it simpler, easier and more flexible because 
there will be no requirement to undertake a formal process, and it can be done according to the regulations. 

Mr R.S. Love interjected. 

Mr R.R. WHITBY: The minister can decide whether it is a significant change or not. 

Mr W.R. MARMION: I have experience of a project in an area in which some environmentally sensitive orchids 
were found. It is unfortunate that we are dealing with this at this time of the day because we could talk for a long 
time on this topic. This is a significant issue. Forty orchids were found in the area, which, at a generous guess 
was 40 by 40 metres. Indeed, once they were discovered, they did not want us to know where they were and they 
pegged out the area and marked it with a GPS and we were not allowed to be near them, but we knew where they 
were. The officers then set aside five hectares for protection. The decision was made by level 4 officers from Bunbury. 
The decision was not made by the minister or whoever, but by someone on the ground, in the closest office of the 
environment department. These orchids, which also grow along Forrest Highway—which was being built at the 
same time, by the way—are environmentally sensitive because they had not been seen before in that area of Picton 
but they are elsewhere. An area can be defined as environmentally sensitive. There might be a lot of orchids in 
Moora but not many in Bunbury. What are the constraints on this? I notice that areas in question are never circular; 
they are square or rectangular and a bit extra is added just in case, so a massive amount of land is quarantined for 
something that is very small. 

The ACTING SPEAKER (Ms J.M. Freeman): I think the question is: what are the constraints and why are 
they square? 
Mr R.R. WHITBY: There is no effective change in this legislation from what has happened in the past. The kinds 
of issues the member raised can certainly be disallowed by the minister. 
Mr R.S. LOVE: On the issue of the declaration of environmentally sensitive areas by regulation, will that allow 
for the removal or alteration of an area by regulation? What effect will that have on the original declaration made 
when this policy was introduced in, I think, 2005? 
Mr R.R. WHITBY: Yes; they can be removed and regulations will replace it. 



Extract from Hansard 
[ASSEMBLY — Thursday, 28 May 2020] 

 p3349b-3359a 
Mr Shane Love; Mr Reece Whitby; Mr Bill Marmion; Dr David Honey; Acting Speaker 

 [5] 

Mr R.S. LOVE: Will it replace the existing declarations or will they remain the same? 
Mr R.R. WHITBY: This will provide the new list of ESAs and the old ones will be defunct. 
Mr R.S. LOVE: If a new list of ESAs is published, will the list of ESAs be subject to potential disallowance in 
one of the houses of Parliament? 
Mr R.R. WHITBY: Yes. 
Mr R.S. LOVE: Having moved on from proposed subsection 51B, I want to talk about proposed section 51C on 
unauthorised clearing. I am confused after having read 51C(d). Can the parliamentary secretary explain what the 
legalistic wording means? It seems to go in circles. 
Mr R.R. WHITBY: Once the CEO has made a decision not to require a permit, this is a defence against a prosecution 
on the basis of that. Does that make sense? If there is a CEO decision and a person has gone with that, new 
section 51D will protect them from prosecution. 
Mr R.S. LOVE: I turn to new section 51DA(4)(a)(i) under the heading “Referral of proposed clearing to CEO for 
decision on whether a clearing permit should be obtained”. The things that the CEO has to take into account in 
making a decision are listed under 51DA(4), which states — 

In making a decision under subsection (3) the CEO must have regard to — 
(a) whether the area proposed to be cleared … is small relative to the total remaining vegetation — 

(i) within the region in which the area is situated; or 
(ii) of the ecological community of which the vegetation proposed to be cleared forms part; 

In my second reading contribution, I highlighted the issue of people in my constituency who may be classified as 
being in the wheatbelt region, which is a highly cleared region, but in the western banksia country or the sand plain 
is an area that has large ecological communities of local species. How does the CEO determine which of the two he 
or she should look at to determine whether the area to be cleared is small relative to the total remaining vegetation? 
Mr R.R. WHITBY: These are just matters to have regard to. Again, there will be further information in the 
regulations. It is designed to provide a quick and simple process to determine whether clearing warrants full 
assessment against the criteria set out in the Environmental Protection Act to allow regulatory resources to be 
focused on the most significant clearing proposals, as I said before, and it is a more straightforward alternative to 
increasing complexity through adding exemptions, which can be uncertain and difficult to navigate. That is the 
desire and the intent. 
Clause put and passed. 
Clauses 45 and 46 put and passed. 
Clause 47: Section 51H amended — 
Mr R.S. LOVE: We are dealing with clause 47, but I will probably refer to clauses 47 and 48. Those clauses refer 
to a system of offsets, which we spoke about very briefly earlier in the debate. It is fair to say that the contribution 
of offsets is an issue that has caused a lot of concern about not only the level of offset, but also where the money 
actually goes and the use of that money. I know there has recently been some good work done in tidying up and 
providing transparency around the program and how it works. I think it was the member for Cottesloe who said 
earlier in the debate that people are paying the offsets, but the cockatoos are still terrorising his backyard, because 
they do not have anywhere to go. Given that we have a finite amount of land with cover, will the offset contribution 
increasingly be used to undertake proposed section 51I(2)(b), the establishment and maintenance of vegetation on 
other land, and how would that be achieved in the offset program? Is it necessary for the department to own land? 
Is it necessary for the department to contract another person who owns land, or could it lease land? What is the 
department’s ability to be flexible in how it establishes and maintains vegetation on other land, and who is responsible 
for actually doing it? Will the department be responsible if it takes the offset or will a value be ascribed to it if 
somebody comes back and says that they have spent $40 000 growing trees on Billy Bloggs’ farm? Can the 
parliamentary secretary explain how that will work? I assume there will be regulations, but this is the head power 
and we need to know how it is going to work. 

Mr R.R. WHITBY: Yes, it will be done on a case-by-case basis. It will not always be state-owned land. There 
will be an opportunity for farmers to become involved on their own land and to be a part of that process. It will be 
voluntary for farmers to get involved, but they will have the opportunity to be involved in that way. 
Mr R.S. LOVE: Proposed section 51I(ca) states — 

give an environmental undertaking in relation to specified other land; 
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That might allow for doing something, but would it also enable community action on land? Could this sort of thing 
result in funds being directed to community groups to revegetate dunes or to do things on state-owned land—the 
community does not legally own it—but that it has to be done on specified land in a particular area? 
Mr R.R. WHITBY: There will certainly be flexibility to decide upon a range of ways in which that could work. 
Consideration could be given to the community being involved in benefiting from changes made to local land. 
Obviously, there would need to be oversight to ensure that that money is spent appropriately and the conditions 
are met, but that would be a possibility. 
Mr R.S. LOVE: In my second reading contribution, I said that people had been told they had to offset multiple 
times the amount of land that they may damage. Will that come to an end or will there be more like for like so that 
it is not considered a dead stopper for people who want to undertake development by being ridiculously expensive? 
Will it be something that is very much more about replacing what was there with something that might be marginally 
better but not hugely larger by scale? Some of the demanded offsets were extortionate and bore no reality to the 
damage that that particular person may do. It might be trying to unpick damage that has been done historically in 
a whole area, but it is hardly fair to pick on one proponent when they do that. 
I will ask my question in two parts—I do not want to get growled at by the Chair! My second question follows on 
from the first. When the offset program was being set up, one criticism was that there was not much of a relationship 
between the damage being done to a particular land form, a particular species or area, and what the offset money 
was actually being spent on, in terms of trying to keep the repair or the replacement—the offset, if you like—as 
close geographically to where the damage had been done. I think that is what the Pilbara offset program was set 
up to do, but there are other more local examples. 
Mr R.R. WHITBY: The thing to remember about offsets is that they are not like for like or add up to metre for 
metre; they are not an equivalent area. They have to be worked out using the offset calculator, which I said earlier 
was based on science. The values really need to be assessed.  
Mr R.S. Love: I would like one of those calculators to work that out. 
Mr R.R. WHITBY: The member might have a word to the member for Nedlands, because obviously he was very 
much a part of the introduction of the offset-calculator process. 
Mr W.R. Marmion: The offsets were instigated by the person who used to be the Water Corporation CEO and it 
was to get across the line something that was going to have a significant impact on the environment. It came as 
a policy from the office, not from the minister or the government of the day. 
Mr R.R. WHITBY: Nevertheless, here we have it. The other thing I would like to say about the offsets is that it 
is open to negotiation; it is a negotiation process. 
In terms of the geography issue, the member is right: in the Pilbara and elsewhere in the state, it is easier to find that 
offset location. The problem in Perth, of course, is the value of land and trying to find a place, so that is why Gingin 
has come into the process as many times as it has. The issue is certainly a negotiated one. It is not necessarily about 
the same geographical area; it is also dependent on assessing relative values according to that offset calculator. 
Clause put and passed. 
Clauses 48 to 59 put and passed. 
Clause 60: Part V Division 3 replaced — 
Dr D.J. HONEY: Perhaps this is as much a statement as a question, but I just reinforce that issue with the licences. 
The key issue that has been identified with licences is that the intention to simplify them definitely has to continue 
to occur. A subtlety with the pattern-bargaining on conditions is that, not atypically, a small proponent who is perhaps 
not sophisticated may agree to a condition but not fully understand that condition, and then every other business 
in a region is told that that is a standard condition because it has already been agreed to in another place. In that way, 
these conditions ratchet up. The trouble is that once a condition has been proposed for a licence, getting it off is like 
jackhammering off a coin cemented to the pavement. It is easy to put on, but it is very hard to get off. It is about 
consistency and not being idiosyncratic, and I will not visit that path again. It is based on science and the like. Perhaps 
that cannot be codified, but it is a reassurance that that is still a consistent direction that the agency is pursuing. 
Mr R.R. WHITBY: The licensing changes are all about predictability and consistency and it can be summed up 
very easily by saying that before this legislation, the idea was to have a prescribed premises for a lot of activities. 
Under this legislation, a proponent will be licensed for a prescribed activity, which is a much better approach and 
much more flexible. 

Dr D.J. HONEY: Proposed section 53(5) on page 78 of the bill is one of those provisions that people read but are 
not quite sure they understand. It states — 

For the purposes of subsection (4) it does not matter whether the act, omission, emission or impact on the 
environment occurs on premises on which the work or activity is carried out or not. 



Extract from Hansard 
[ASSEMBLY — Thursday, 28 May 2020] 

 p3349b-3359a 
Mr Shane Love; Mr Reece Whitby; Mr Bill Marmion; Dr David Honey; Acting Speaker 

 [7] 

I was trying to understand the application of that. To give an example, is that about material taken from a business 
to another place that then affects the environment? Otherwise, what does that mean? 

Mr R.R. WHITBY: It includes offsite impacts—for instance, if a pipe is being run to a watercourse. That is the 
meaning of that. 

Clause put and passed. 
Clauses 61 to 70 put and passed. 

Clause 71: Part VB inserted — 
Mr R.S. LOVE: Clause 71 deals with part VB—it looks like a Victorian brand of beer!—and environmental 
protection covenants. I do not want to dwell on this for too long. Can I get some general comments from the 
parliamentary secretary about the importance of these covenants and how this clause improves the current situation? 

Mr R.R. WHITBY: I will give the member an overview. The CEO may enter into an environmental protection 
covenant with the owner of the land as a condition of a clearing permit or a ministerial statement. The consent of 
every owner and occupier of the land is required. It sets out the form and content of and requirements for preparing 
an environmental protection covenant. The terms must be agreed between the CEO and the owner and may include 
positive and negative obligations. The covenant may be for a specified term or irrevocable. The cost of preparing and 
registering the covenant are borne by the person required to enter into the covenant. It provides for the registration of 
a memorial of the environmental protection covenant on the title of land. It provides that an environmental protection 
covenant is binding on each owner and occupier of the land at the time the covenant is given, and on successive 
owners and occupiers while the memorial of the environmental protection covenant remains registered. It sets out 
how a covenant may be amended. Proposed new section 101B provides an appeal against a decision by the CEO to 
refuse an application for an amendment. 

Mr R.S. LOVE: Presumably the area covered will be monitored and maintained along the way and will incur 
a cost. Who will bear that cost? Will an agreement cover the cost of monitoring these covenants? What happens in 
the event of a total disaster, such as a huge bushfire that wipes out an area? Are there any circumstances in which 
a covenant might be removed because it simply serves no future purpose? 

Mr R.R. WHITBY: The obligation to monitor the covenant would form part of the compliance duties of the 
Department of Environment Regulation, and, therefore, part of its compliance cost. If a devastating fire or something 
changed the nature of what was in an area and the covenant is no longer required, I guess an application could be 
made to the CEO to change that covenant. 

Mr W.R. MARMION: I understand that we already have mechanisms for covenants. I am interested to know the 
difference between what is happening now and what will happen after the Environmental Protection Act is 
amended. Perhaps the parliamentary secretary can also tell us whether there are any additional benefits for a person 
putting a memorial on a land title, such as an area of land not being included in rateable land and that sort of stuff. 
In my experience, some people want to put a memorial on their land anyway. They willingly want to set aside some 
trees on their farm for environmental reasons. Are there any special provisions that might incentivise a farmer to 
put his trees and rocks on the top of a hill, under a covenant? 

Mr R.R. WHITBY: As the member mentioned, other covenants are also at play in Western Australia. The flexibility 
that they had would move to that system. Conservation covenants are currently entered into under the Soil and 
Land Conservation Act 1945, as the member may know, which does not have a broad environmental focus. These 
covenants are not enforced or administered by the CEO or the Department of Water and Environmental Regulation 
and they are subject to significant limitations such as being unable to be amended for any reason. The new type of 
covenant will be consistent with the principles of the act and offer improved enforceability and flexibility. 

Clause put and passed. 
Clauses 72 to 90 put and passed. 

Clause 91: Section 110 amended — 
Dr D.J. HONEY: Clause 91 is a reminder about an area that would be very welcomed from a legitimate industry, 
which is the avoidance of fines found in section 110E of the act. Although it is not an amendment in this bill, the 
maximum fine is only $5 000 for the avoidance of the waste levy. That seems manifestly inadequate, and some 
businesses in Perth are making a living out of it. I appreciate that the parliamentary secretary told me before that 
there was some ratio of moneys avoided that they would have to pay, but it strikes me that perhaps in a future 
amendment of this bill, prospectively, that is an area that we could look at. 

Mr R.R. WHITBY: Significant penalties are already in place under the Waste Avoidance and Resource Recovery 
Act 2007. It is a savings provision that has limited effect, and a daily penalty would apply, with the addition of 
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interest. In a real world experience, it would be unlikely that someone would be prosecuted under this and receive 
a $5 000 fine. 

Dr D.J. Honey: What is the savings provision? 

Mr R.R. WHITBY: That is a good question. In terms of a new act coming into play, some liabilities still exist 
under this act. It has to be retained in the legislation until it is exhausted. 

Clause put and passed. 

Clause 92: Part VIIB inserted — 

Mr R.S. LOVE: This part deals with the establishment of environmental monitoring programs. I think this is the first 
time we have had these types of provisions in here; that is, we can put together a scheme to bring together a range 
of stakeholders in the area and to more or less put in place a program to oversee the safety of a key environmental 
asset. A situation in the Pilbara was mentioned in which this had been agreed; I do not know if it is actually already 
in place, but it has been put forward as a circumstance in which it might happen. I just want to have some 
understanding of the types of situations in which this might also have some potential relevance in the future. Apart 
from a shared industrial site, are there other wider landscape issues that might be covered by this? Is there a range 
of outstanding issues that the government would like to capture within this, or is it simply something that is being 
started off without any particular problems throughout the state at the moment, with a view to solving some particular 
problems that do not already exist? 

Mr R.R. WHITBY: The reality is that this would be a fairly rare occurrence. It operates in Port Hedland and the 
Burrup Peninsula in situations in which there is a specific set of industries. They are also registered under part V; 
they are licensed emitters in those areas. It is an area in which we currently have a range of memorandums of 
understanding that everyone signs up to, and it works very well. But it is unlikely to be replicated in many other 
places. There might be some from time to time, but I doubt it very much. This amendment basically formalises and 
puts into the act an arrangement that already exists and is working well, and it gives clarity to those arrangements 
in the north. That is really the reason this is here. I am also advised that if those situations in the north were to be 
replicated, they would require a new set of regulations. But it formalises and specifies and puts into the act an existing 
successful arrangement, and it involves part V emitters. It is not something that is going to spring up throughout 
our community. 

Mr R.S. LOVE: Where will I find the reference to part V in the legislation? Also, can they supply to existing 
industries if they are part V licence holders? For instance, in the Kwinana area we might say, “We don’t want to see 
any smoke or smell any smells. We’re going to charge a fee to everybody and put in place a monitoring program.” 
They do not need to go to the government for a fresh licence or anything, but what is the trigger point to actually 
bring together a group of emitters and put them into this monitoring program? Do the emitters have to actually be 
in a discrete area or could they be a series of emitters? For instance, there could be natural gas trains located anywhere 
in the state, put together as an industry rather than as a particular area. 

Mr R.R. WHITBY: The reference the member is looking for is at proposed section 110O, I am told. With regard 
to the new versions of these that are emerging, I guess one could look at the history up until now. We have 
two significant ones to speak of under the current act. We have not seen a proliferation of those arrangements, but 
in any case it would be up to the minister to regulate for it. In respect of the part V licences, that is in the tax amendment 
that comes after this legislation. 

Mr R.S. Love interjected. 

Mr R.R. WHITBY: Yes.  

Dr D.J. HONEY: Just by way of information, this was initiated in Kwinana for sulphur dioxide emissions from 
Kwinana industries. It actually results in a substantial saving for the individual business, so it is a real win–win. We 
get an area-wide emission inventory and a substantial saving for the business. It is a very good arrangement. 

Clause put and passed. 

Clauses 93 to 99 put and passed. 

Clause 100: Part VIIIA inserted — 

Mr R.S. LOVE: This clause deals with bilateral agreements with the commonwealth. It was explained to me that 
the authority is seeking to have the power to act as a decision-maker on matters over which the commonwealth 
has power. I think the Environment Protection and Biodiversity Conservation Act 1999 is the major area that the 
government is trying to bring together. 

Mr R.R. Whitby: The minister. 
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Mr R.S. LOVE: Okay, the minister. To achieve the bilateral agreement both sides have to agree. The effect of this 
legislation prepares the way, but can the parliamentary secretary explain what is required from the commonwealth 
before these bilateral agreements can be put in place? 
Mr R.R. WHITBY: The federal legislation that allows this to happen is in place, so our legislation as proposed 
here will allow the Western Australian side of things to be part of that. It can still be disallowed. It has to be enacted 
by the federal Parliament and can be disallowed by the federal Parliament. I imagine it is the federal minister. 
Mr R.S. Love: So, the federal minister has to accept our actions and that can be disallowed in federal Parliament. 
Mr R.R. WHITBY: Yes. 
Dr D.J. HONEY: This is a fantastic opportunity to substantially improve the pace of project development in the 
state. It is very much welcomed. On behalf of my colleagues, if there is anything that we can do to facilitate this 
outside of Parliament, we will, because it is a fabulous opportunity for the state. 
Mr R.R. WHITBY: The member is speaking my words on this one because it is really key to what stakeholders 
and industry want. They are very desperate for these changes. It will result in a lot less duplication, and less time 
and money spent. 
Clause put and passed. 
Clause 101: Part IX Division 4 inserted — 
Mr R.S. LOVE: I go back to the earlier discussion about the declaration of environmentally sensitive areas. I am 
talking about the transitional provisions relating to clearing matters in proposed section 133B(1) and (2). Just to 
reiterate, the declaration of environmentally sensitive areas as it exists at the moment will have to be undertaken 
through these transitional arrangements. All those declarations will be subject to scrutiny by the Parliament when 
they are made. Is it strictly a transition from one to the other? Can the parliamentary secretary guarantee that a tranche 
of new ones will not be introduced at the same time, rather than simply transferring the existing ESAs across? 
Some of them may no longer be necessary and will not need to be transferred across to the new regulations. 
Mr R.R. WHITBY: Other legislation actually determines what the environmentally sensitive areas are. This is 
about accommodating them. Ministerial discretion also comes into play. 
Mr R.S. LOVE: This measure does not refer to other legislation. What other legislation is the parliamentary 
secretary referring to that establishes the environmentally sensitive areas? 
Mr R.R. WHITBY: Generally, ESAs are established under other legislation. One would be the World Heritage 
Act. I do not have a comprehensive list in front of me, but they would exist in other legislation. 
Mr R.S. LOVE: To explain this, the environmentally sensitive areas were declared by gazettal. That was done by 
the introduction of a state environmental policy. The mapping was done and those areas were declared. We are 
now talking about transitioning that declaration through to regulation, rather than the gazettal process that took 
place 15 years ago. At what point were other gazettals made such that the matter cannot now be disallowed by 
Parliament? 
Mr R.R. WHITBY: I have tabled the 2005 list that has the ESAs on it. It could exist in other legislation. For 
instance, if a rare flora was found somewhere, that would involve other legislation. It is up to the Minister for 
Environment to determine, and it would be part of regulations that would be put to the Parliament later. 
Mr R.S. LOVE: Specifically, still on environmentally sensitive areas, we are talking about a particular declaration. 
If a rare flora was present—as the member for Nedlands found orchids in Picton—that might be protected under 
different legislation. However, that does not necessarily apply to the mapped area of the declared environmentally 
sensitive area. Surely it will be protected in that legislation only to the extent to which that flora or fauna is in 
existence. The correlation between another act and a declared environmentally sensitive area is not necessarily exact. 
The falling away of the environmentally sensitive area would still provide some protection, but not in the exact 
form that exists now. That is the point I am trying to understand. 
Mr R.R. WHITBY: The point has been taken. Again, it comes back to the minister to make these determinations. 
But what the member has said is not incorrect. 
Clause put and passed. 
Clauses 102 to 118 put and passed. 
Title put and passed. 
Leave granted to proceed forthwith to third reading. 

Point of Order 
Dr D.J. HONEY: I seek some clarification. I was going to say a few words, but I was going to do that after we 
dealt with the second bill. I assume that opportunity will be available? 
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Mr R.R. Whitby: Certainly. 

The ACTING SPEAKER (Ms M.M. Quirk): Yes. That concludes any—member for Moore. 
Mr R.S. LOVE: Just for clarity, if I want to speak on matters arising from consideration in detail of the first bill, 
and if we agree that we will do the third reading after we consider the second bill, will the Chair allow that? 
The ACTING SPEAKER: The opportunity to talk about this bill is now, member. 
Mr R.S. LOVE: It is now and will it not be after consideration in detail of the next bill? 
The ACTING SPEAKER: That is right. 

Third Reading 
MR R.R. WHITBY (Baldivis — Parliamentary Secretary) [4.12 pm]: I move — 

That the bill be now read a third time. 
DR D.J. HONEY (Cottesloe) [4.12 pm]: I want to make a very brief contribution to the third reading debate on 
the Environmental Protection Amendment Bill 2020. 
Mr Z.R.F. Kirkup: From the lectern in the middle. 
Dr D.J. HONEY: I will do so from the middle of the chamber; my apologies. It is an esteemed position. 
Firstly, I would like to thank the parliamentary secretary for the very considered and temperate way in which he 
has dealt with this bill and his breadth of understanding when answering questions. 
Mr D.A. Templeman: Very Churchillian, I thought. 
Dr D.J. HONEY: I would say ministerial—probably. 
I also thank the officers again for the information they provided. The opposition enthusiastically supports this bill. 
We spent a lot of time last night defining a bill that I am not sure will give us an immediate boost, but if the 
intentions of the amendments in this bill are enacted, they will generate new jobs and stimulate industrial growth 
and development in this state. Hopefully, it will also simplify the management of important environmental values 
in a way that makes sense so that the agency can focus its attention on critical issues, and farmers, councils and 
others can get on with their jobs in a reasonable way. The minister and the CEO will have greater discretion in the 
way in which matters are looked at in detail or other simple operations are agreed to. 
I congratulate the government for bringing forward this legislation. I understand it is the culmination of work 
that probably goes back to 2015. Obviously, the department has put in a lot of work. I look forward to this bill 
being enacted and to the wealth, jobs and joy that it can bring the state. Thank you very much. I also thank the 
Acting Speakers for their indulgence in this as well. I think this has been a valuable exercise. 
MR W.R. MARMION (Nedlands — Deputy Leader of the Opposition) [4.14 pm]: I will be brief. I congratulate 
the parliamentary secretary and his staff on putting through this bill. I thought that the debate was well handled and 
conducted in a very jovial and factual way. I will finish with the comment that the environment is really important. 
The culture of the department should be about making sure that projects in Western Australia have a minimal 
impact on the environment. That is the culture that we need to instil in officers, the CEO and the environmental 
fabric of the state of Western Australia. We need projects in Western Australia to generate jobs and make our 
economy work. One hopes that these amendments to the Environmental Protection Act will reduce red tape and 
give flexibility to the CEO and staff of the Environmental Protection Authority to find ways to minimise the time 
it takes for projects to be approved. For those projects that will have a minimal impact, mechanisms will be in place 
so that the CEO can make sure that they are driven fairly quickly through the process. They can put their energy 
into those projects that will have a significant impact on the environment to work out how they can help the project 
get across the line so that it can generate income and jobs for Western Australia with a minimal impact on the 
environment. I think that is the important aspect, rather than having a culture of not liking cutting down trees or 
clearing land and putting barriers in place of projects. The environment is one aspect of a project and I think that 
this bill goes some way to giving tools to the CEO, the department and the Environmental Protection Authority to 
reduce some of that red tape. If that is the outcome, I will be very pleased. 
MR R.S. LOVE (Moore — Deputy Leader of the Nationals WA) [4.17 pm]: I will also be quite brief about all 
this, because we would all like to get into the next piece of legislation. I would like to reiterate my thanks to the 
parliamentary secretary, who I think has more knowledge of this brief than many ministers have about their areas. 
I think he has done a very fine job. I would also like to thank the staff—the chief of staff especially, who is always 
very helpful whenever we have an issue. He is one of the few who is proactive and rings us on the phone before 
we know there is an issue so that we know that an issue is coming, which I think is admirable. I would like to 
thank him for that. I would like to thank the Acting Speakers for their forbearance. Because this is a complex piece 
of legislation, it is hard to wrap one’s head around and oftentimes we were jumping from one piece to another. We 
might ask a question about one part because we feel it is appropriate, but we feel that we may have missed the 



Extract from Hansard 
[ASSEMBLY — Thursday, 28 May 2020] 

 p3349b-3359a 
Mr Shane Love; Mr Reece Whitby; Mr Bill Marmion; Dr David Honey; Acting Speaker 

 [11] 

opportunity earlier because matters cropped up several times, so it was hard to know exactly when to ask the 
questions. This bill took a fair bit to get our heads around because it is very complex, but, given that it is the review 
of an act that happens only every 20-something years, I guess that is to be expected. 

I would like to thank Liberal Party members for their contributions. It was quite easy to sit as the third party behind 
someone with the member for Cottesloe’s knowledge of environmental practice and law, and also the former 
Minister for Environment. That made my job quite easy. I just had to sit there and pick up whatever had to be 
asked by me. I was appreciative of the discussion about environmentally sensitive areas. I think that the ability for 
the CEO to give a determination of whether a clearing permit is required will be particularly important in those 
environmentally sensitive areas. We had a lot of problems with that in the previous government and until now, 
because people do not know what they can and cannot do until they have potentially committed an offence. It is much 
better for them to get a determination on whether the activity requires a clearing permit. Oftentimes, that activity 
is part of their everyday operation, such as grazing cattle on a particular pasture. They will now know whether 
they can use some of their paddocks. To date, they have been concerned about whether they can use them because of 
the provisions on the protection of environmentally sensitive areas. The review processes for a lot of the red-tape 
provisions that we spoke about are very good and should make it much clearer for proponents when their proposals 
are reviewed. We are also now moving towards a bilateral agreement with the commonwealth government to make 
decisions on certain matters under the Environment Protection and Biodiversity Conservation Act, which is very 
welcome. I remember an occasion in my electorate when a minister in a previous government pushed a particular 
tourism development in a town and another minister, operating as the approving authority and using the EPBC act, 
stymied the ambitions of the first minister and the town, which caused an uproar. If we can handle that within the 
state, it will clarify it and make those decisions much easier. 
I thank the parliamentary secretary for the discussion on the offset program, which is another issue that has caused 
some community concern. Cumulative impact assessments are used on a region-wide basis for a particular region. 
I reiterate that the definition of “region” in those assessments is that which is defined in the Regional Development 
Commissions Act, not in any environmental legislation or environmental mapping, which makes it very difficult 
for some of my constituents. I urge the government, when assessing cumulative impacts, to not use the definition 
of “region” as defined by the regional development commission boundaries. 
MR R.R. WHITBY (Baldivis — Parliamentary Secretary) [4.22 pm] — in reply: I express my appreciation to 
members opposite who contributed to the consideration in detail stage of the Environmental Protection Amendment 
Bill 2020. When discussing environmental bills, obviously a scientist, an engineer and someone from the land are 
required to keep me on my toes! I also thank the staff who have been here dutifully for the last three weeks in the 
expectation that their services would be required. We got to this bill on the last day, which is fantastic. This is 
good legislation. I appreciate the comments that it is needed and will make the state better. We never lose sight of 
the fact that we have a unique and valuable environment in Western Australia that the people of Western Australia, 
wherever they live, want to see protected. Of course, it is always about striking a balance and making sure that 
we have prosperous industries that create employment and opportunities for those same Western Australians. 
I thank everyone. I need to get to the second part of the legislation that provides the money for the bill, which is 
very important! 
Question put and passed. 
Bill read a third time and transmitted to the Council.  
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